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APPEARANCES WILL BE BY ZOOM OR IN PERSON  

 
For matters where an appearance is required, the parties may appear by Zoom or in person in 
Department 33. Zoom is encouraged, however.  
 
Zoom hearing information 
 
Link: 
https://www.zoomgov.com/j/1619088479?pwd=L3J3bGFra1JSbUlmK1NIRXpNaGJ0Zz09 

Meeting ID: 161 908 8479 

Passcode: 771919 

 

1.  TIME:  9:00   CASE#: MSC17-02013 
CASE NAME: HARRIS VS. LEISURE HOTEL 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY MARY K 
HARRIS 
* TENTATIVE RULING: * 
 
Appear in person or on Zoom. 

  

  
 2.  TIME:  9:00   CASE#: MSC17-02013 
CASE NAME: HARRIS VS. LEISURE HOTEL 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Appear in person or on Zoom. 

  

https://www.zoomgov.com/j/1619088479?pwd=L3J3bGFra1JSbUlmK1NIRXpNaGJ0Zz09
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 3.  TIME:  9:00   CASE#: MSC20-00442 
CASE NAME: DENOVA VS. CITY OF MARTINEZ 
HEARING ON MOTION TO/FOR STIRKE FIRST AMENDED COMPLAINT FILED BY 
CITY OF MARTINEZ 
* TENTATIVE RULING: * 
 
 Continued to September 16, 2021 at 9:00 AM in Dept. 33.  

  

 4.  TIME:  9:00   CASE#: MSC20-00442 
CASE NAME: DENOVA VS. CITY OF MARTINEZ 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of DENOVA HOMES, 
INC. FILED BY CITY OF MARTINEZ 
* TENTATIVE RULING: * 
 
 Continued to September 16, 2021 at 9:00 AM in Dept. 33. 

  

 5.  TIME:  9:00   CASE#: MSC20-00543 
CASE NAME: FRONDA-KNUTH VS GAGNI 
HEARING ON MOTION TO/FOR COMPEL FORM INTERR GEN, SPCL, REQUESTS 
FILED BY EVELYN FRONDA-KNUTH 
* TENTATIVE RULING: * 
 
Appear in person or on Zoom. 

  

 6.  TIME:  9:00   CASE#: MSC20-00938 
CASE NAME: WESTWOOD VILLAGE VS. ZUSCHIN 
HEARING ON MOTION TO/FOR LEAVE TO FILE A FIRST AMENDMENT TO ITS 
COMPLAINT FILED BY WESTWOOD VILLAGE CONDOMINIUM ASSOCIATION 
* TENTATIVE RULING: * 
 
 Granted. No opposition.  
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 7.  TIME:  9:00   CASE#: MSC20-02048 
CASE NAME: WALSH VS BEHIDJ 
HEARING ON MOTION TO/FOR COMPEL STEVEN WALSH'S RSPS TO SPCL 
INTERR, ETC. FILED BY PRISCILLA Z. BEHIDJ, CHAFIK BEHIDJ 
* TENTATIVE RULING: * 
 
 Appear in person. Counsel will be given a room to meaningfully meet and confer on these 
seemingly unnecessary discovery disputes in a standard neighbor case that started as a Small 
Claims matter. Since each side has spent a great deal of time accusing the other of incivility and 
unprofessional conduct, court security will be available to monitor the discussions, if necessary.  
  

  

 8.  TIME:  9:00   CASE#: MSC21-00204 
CASE NAME: LOPEZ VS DAYTON 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Continued to September 15, 2021 at 8:30 AM in Dept. 33. 

  

 9.  TIME:  9:00   CASE#: MSC21-00204 
CASE NAME: LOPEZ VS DAYTON 
HEARING ON DEMURRER TO COMPLAINT of LOPEZ FILED BY MICHAEL 
DAYTON, AMERICAN MEDICAL RESPONSE AMBULANCE 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer to plaintiff Ricardo Lopez's complaint filed by defendants Michael 

Dayton and American Medical Response Ambulance Service, Inc. ("AMR"). For the reasons set 

forth, the demurrer is overruled. 

Factual Background 

Plaintiff alleges that he was injured in a motor vehicle accident by an ambulance operated by 

Michael Dayton and owned by AMR. The form complaint alleges those facts, that the accident 

occurred on April 23, 2019 on Clayton Road in Concord, and that defendants' acts were 

negligent. (Attachment to Compl.) The Complaint alleges one cause of action for negligence 

arising out of the accident. 

Standards Governing Ruling on Demurrer 

In ruling on the demurrer, the Court must accept as true all well-pleaded factual allegations of 

the complaint, but not “‘contentions, deductions or conclusions of fact or law.' " (Blank v. Kirwan 

(1985) 39 Cal. 3d 311, 318.) (See also City of Dinuba v. County of Tulare (2007) 41 Cal. 4th 

859, 865; Carloss v. County of Alameda (2015) 242 Cal. App. 4th 116, 123.) The Court deems 
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the facts alleged to be true, "however improbable they may be." (Del E. Webb Corp. v. 

Structural Materials Co. (1981) 123 Cal. App. 3d 593, 604; Universal By-Products, Inc. v. City of 

Modesto (1974) 43 Cal.App.3d 145, 151.) The Court gives the complaint "a reasonable 

interpretation, reading it as a whole and its parts in their context." (Blank v. Kirwan, supra, 39 

Cal. 3d at 318.) Further, "In the construction of a pleading, for the purpose of determining its 

effect, its allegations must be liberally construed, with a view to substantial justice between the 

parties." (Code Civ. Proc. § 452.) 

In ruling on the demurrer, the Court is limited to consideration of the Complaint and matters of 

which the Court can take judicial notice. (Blank v. Kirwan, supra, 39 Cal.3d at 318; Donabedian 

v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994.) 

Defendant's Request for Judicial Notice 

Defendants request the Court take judicial notice of defendant Mr. Dayton's EMT license. (Defs. 

RJN Exh. A, page 1.) Plaintiff objects, and contends at most the Court can take judicial notice of 

the existence of the record of Mr. Dayton's license but not the truth of its contents. (See Fremont 

Indemnity Co. v. Fremont General Corp. (2007) 148 Cal.App.4th 97, 113 ["Although the 

existence of a document may be judicially noticeable, the truth of statements contained in the 

document and its proper interpretation are not subject to judicial notice if those matters are 

reasonably disputable. [Citation omitted, italics in original.]"]; C.R. v. Tenet Healthcare Corp. 

(2009) 169 Cal.App.4th 1094, 1103–1104 [contents of document only accepted on a request for 

judicial notice if there cannot be a factual dispute as to what is being judicially noticed].)  Exhibit 

A to Defendants' RJN also includes license information for another individual, Ross D. Wilson, 

who is not named in the Complaint, and the Court denies that portion of the request. As to 

Exhibit A, the Court therefore grants in part Defendants' request for judicial notice and takes 

judicial notice only of the license page referring to defendant Mr. Dayton (page 1 of Defs. RJN 

Exh. A). (Evid. Code §§ 452(c), 453; Arroyo v. Plosay (2014) 225 Cal.App.4th 279, 296 [on 

demurrer, trial court properly took judicial notice of hospital's medical license].) 

Defendants also request judicial notice of the Complaint filed in the action (Defs. RJN Exh. B), 

which is not necessary, though the Court appreciates the courtesy of defendants' including a 

copy of the Complaint in support of the demurrer. The Court will grant the request for judicial 

notice of the Complaint, Defendants' RJN Exh. B. 

Analysis 

Defendants demur to the Complaint on the ground that it fails to state a cause of action against 

them under Code of Civil Procedure § 430.10(e). They also demur to the Complaint on the 

grounds of uncertainty under Code of Civil Procedure § 430.10(f). 

A. Failure to State A Claim  

"Negligence may be alleged in general terms; that is, it is sufficient to allege an act was 

negligently done without stating the particular omission which rendered it negligent. [Citations 

omitted.] '[T]here is no requirement that [the plaintiff] identify and allege the precise moment of 
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the injury, or the exact nature of the wrongful act.' [Citation omitted.]" (Hahn v. Mirda (2007) 147 

Cal.App.4th 740, 747 [quoting Guilliams v. Hollywood Hospital (1941) 18 Cal.2d 97, 102].) 

Defendants do not contend that Plaintiff's judicial council form Complaint does not allege the 

essential elements of a negligence cause of action arising out of a motor vehicle accident. 

Defendants contend the claim is barred by the one-year statute of limitations of Code of Civil 

Procedure § 340.5, enacted as part of the California Medical Injury Reform Act of 1975 

("MICRA").  

A general demurrer to a cause of action may be sustained when the facts alleged in a complaint 

show the action is barred by the statute of limitations. (Vaca v. Wachovia Mortgage Corp. (2011) 

198 Cal.App.4th 737, 746.) In order to sustain a demurrer based on the statute of limitations, 

however, it must "clearly and affirmatively" appear that the cause of action is barred based on 

the face of the complaint, not that the cause of action might be barred. (Committee v. Green 

Foothills v. Santa Clara County Bd. of Supervisors (2010) 48 Cal.4th 32, 42; Lee v. Hanley 

(2015) 61 Cal.4th 1225, 1232 [demurrer based on statute of limitations does not lie when the 

action may be, but is not necessarily, barred].)  

Code of Civil Procedure § 340.5 imposes a one-year statute of limitations for bringing personal 

injury claims against a "health care provider based on such person's professional negligence" 

which runs from the date plaintiff discovers the injury and its negligent cause. (Aldana v. 

Stillwagon (2016) 2 Cal.App.5th 1, 4 fn. 1 ("Aldana").) The statute defines the term "professional 

negligence" to mean "a negligent act or omission to act by a health care provider in the 

rendering of professional services, which act or omission is the proximate cause of a personal 

injury or wrongful death, provided that such services are within the scope of services for which 

the provider is licensed and which are not within any restriction imposed by the licensing agency 

or licensed hospital." (Code Civ. Proc. § 340.5, subd. (2).) (See also Civ. Code § 3333.2(c)(2).) 

"The term 'professional negligence' encompasses actions in which 'the injury for which damages 

are sought is directly related to the professional services provided by the health care provider' 

[citation omitted] or directly related to 'a matter that is an ordinary and usual part of medical 

professional services' [citation omitted]." (Arroyo v. Plosay, supra, 225 Cal.App.4th at 297 

[quoting Central Pathology Service Medical Clinic, Inc. v. Superior Court (1992) 3 Cal.4th 181, 

191, 193].) 

 
Defendants contend that Mr. Dayton, as an EMT, and AMR, as his employer, qualify as "health 

care providers" under MICRA, Health & Safety Code §§ 1797.4 and 1797.178, and the Court of 

Appeal decision in Canister v. Emergency Ambulance Service (2008) 160 Cal.App.4th 388 

("Canister"). They contend that "professional negligence" for purposes of the statute of 

limitations under Code of Civil Procedure § 340.5 includes a claim for negligence based on Mr. 

Dayton driving the ambulance while transporting a patient when the accident occurred under the 

interpretation of MICRA in the Canister decision. However, there are no facts alleged in the 

Complaint or of which the Court can take judicial notice for purposes of a demurrer that show 

that the accident occurred while Mr. Dayton was transporting a patient to potentially bring 
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Plaintiff's claim within the holding in Canister as a matter of law for purposes of ruling on a 

demurrer.  

In Canister, the Court held that a police officer's claim for injuries that occurred when he was in 

the ambulance with an arrestee being transported to the hospital was for "professional 

negligence" within the meaning of MICRA. (Canister, supra, 160 Cal.App.4th at 407.) The Court 

held the officer's claim was barred by the one-year statute of limitations of Code of Civil 

Procedure § 340.5. 

Neither Plaintiff nor Defendants address the California Supreme Court's subsequent decision in 

Flores v. Presbyterian Intercommunity Hospital (2016) 63 Cal.4th 75. The Court in Flores draws 

a line between ordinary negligence and "professional negligence" to which MICRA applies: "The 

text and purposes underlying section 340.5 instead require us to draw a distinction between the 

professional obligations of hospitals in the rendering of medical care to their patients and the 

obligations hospitals have, simply by virtue of operating facilities open to the public, to maintain 

their premises in a manner that preserves the well-being and safety of all users." (Id. at 87.)   

Flores involved a patient who fell from a hospital bed when a bed rail collapsed, not a motor 

vehicle accident. Nevertheless, the principles articulated by the Court provide guidance for when 

the special MICRA one-year statute of limitations applies. The court said, "[S]ection 340.5 

applies to [more than just] those specific tasks that require advanced medical skills and training. 

A medical professional or other hospital staff member may commit a negligent act in rendering 

medical care, thereby causing a patient's injury, even where no particular medical skills were 

required to complete the task at hand." (Flores, supra, 63 Cal.4th at 85.)   

On the other hand, "a hospital's negligent act or omission does not qualify as negligence 'in the 

rendering of professional services' (§ 340.5, subd. (2)) merely because it violates a state 

licensing requirement to maintain the premises in 'good repair' . . . Such a rule would collapse 

the first ('a negligent act or omission … in the rendering of professional services') and third 

('within the scope of services for which the [health care] provider is licensed') parts of the 

statutory definition, thereby essentially reading out of the statute the independent requirement 

that the negligent act or omission must occur 'in the rendering of professional services.' (§ 

340.5, subd. (2).) It would thus sweep in not only negligence in performing the duties that 

hospitals owe to their patients in the rendering of medical diagnosis and treatment, but 

negligence in performing the duties that hospitals owe to all users—including personnel and 

visitors—simply by virtue of operating a facility that is open to the public." (Id. at 86 [emphasis 

added].) The Court concluded the MICRA one-year statute of limitations under Code of Civil 

Procedure § 340.5 would not apply to the latter type of incident: "Although a defect in such 

equipment may injure patients as well as visitors or staff, a hospital's general duty to keep such 

items in good repair generally overlaps with the 'obligations that all persons subject to 

California's laws have' . . . , and thus will not give rise to a claim for professional negligence." 

(Id. at 88-89.)   

Some decisions have revisited Canister in light of the Flores decision and addressed the line the 

California Supreme Court drew between acts that qualify as professional negligence under 
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MICRA and ordinary negligence. (See Aldana, supra, 2 Cal.App.5th at 7-8 [holding paramedic 

supervisor was not providing professional medical services when he negligently struck another 

vehicle on his way to observe and evaluate the performance of EMTs, questioning whether 

Canister was correctly decided in light of the Supreme Court's subsequent decision in Flores].) 

(But see Johnson v. Open Door Community Health Centers (2017) 15 Cal.App.5th 153, 161-162 

[reversing order granting summary judgment to defendant in action by patient injured when she 

tripped over a scale in defendant's office after a medical appointment, relying on Flores, and 

stating "While the court's rationale, in Canister, does not comport with Flores's analysis, the 

outcome is arguably correct, in that (1) the negligent performance of tasks requiring no medical 

skill or training may nonetheless implicate professional medical services and trigger the 

application of MICRA (Flores, supra, 63 Cal.4th at pp. 85–86); and (2) the EMTs who allegedly 

operated an ambulance without due care were rendering professional services at the time and 

their failure to do so competently caused the officer's injuries. (See Canister, supra, 160 

Cal.App.4th at p. 407.)"].)  

In support of their demurrer, Defendants argue facts related to the accident which Defendants 

acknowledge are outside the facts alleged in the Complaint. (See, e.g., Memo. ISO Dem. p. 2, ll. 

14-15 ["The Complaint is silent as to whether the ambulance was transporting a patient or 

responding to an emergency"]; p. 2, fn. 1 ["Plaintiff was present at the scene of the collision 

when the patient was transferred to another ambulance after the collision"]; p. 6, ll. 27-28 ["At 

the time of the incident, the AMR crew consisted of a licensed paramedic and a licensed EMT 

[Dayton]."]; p. 7, ll. 20-21 ["Plaintiff conveniently left out that the ambulance was engaging in 

medical transport of a patient at the time of the collision."].) Defendants may be able to present 

evidence in a different procedural context that the accident occurred while the EMT was 

transporting a patient to the hospital or other medical facility or that the claim otherwise is based 

on "professional negligence" under MICRA and the case law, and is time-barred under Code of 

Civil Procedure § 340.5. In the context of a demurrer, the Court cannot determine that the one-

year statute of limitations of Code of Civil Procedure § 340.5 clearly and necessarily bars 

Plaintiff's claim from the face of the Complaint or the fact Mr. Dayton held an EMT license. (Lee 

v. Hanley, supra, 61 Cal.4th at 1232.) The general demurrer to the Complaint based on the 

statute of limitations is therefore overruled.  

B. Demurrer for Uncertainty 

Demurrers for uncertainty are generally disfavored. (Lickiss v. Financial Industry Regulatory 

Authority (2012) 208 Cal.App.4th 1125, 1135.) A demurrer for uncertainty is generally only 

properly sustained when the pleading "is so incomprehensible that a defendant cannot 

reasonably respond." (Id.) (See also A.J. Fistes Corp. v. GDL Best Contractors, Inc. (2019) 38 

Cal.App.5th 677, 695 [" '[U]nder our liberal pleading rules, where the complaint contains 

substantive factual allegations sufficiently apprising defendant of the issues it is being asked to 

meet, a demurrer for uncertainty should be overruled or plaintiff given leave to amend.' 

[Citations omitted.]," quoting Williams v. Beechnut Nutrition Corp. (1986) 185 Cal.App.3d 135, 

139, fn. 2].) Further, a demurrer for uncertainty should not be sustained if the ambiguous or 

uncertain facts are presumptively within the demurring party's knowledge. (Longshore v. County 
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of Ventura (1979) 25 Cal.3d 14, 30; Khoury v. Maly's of California, Inc. (1993) 14 Cal.App.4th 

612, 616; Smith v. Kern County Land Co. (1958) 51 Cal. 2d 205, 209.)  

Defendants do not contend that the Complaint does not state facts sufficient to apprise them of 

the issues and the claim asserted against them. They contend Plaintiff should be compelled to 

allege additional facts about the accident which defendants believe would support their defense 

to the action, but that is not a basis for granting a demurrer for uncertainty. The demurrer for 

uncertainty is overruled. 

 

  

10.  TIME:  9:00   CASE#: MSC21-00664 
CASE NAME: RAULSTON VS SIERRA HEALTH AND 
HEARING ON DEMURRER TO COMPLAINT of RAULSTON FILED BY SIERRA 
HEALTH AND WELLNESS CENTERS LLC 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer to plaintiff Erika Rauston's complaint filed by defendant Sierra 

Health and Wellness Centers, LLC ("Sierra"). For the reasons set forth, the demurrer is 

sustained, without leave to amend. 

Factual Background 

Plaintiff's Complaint asserts claims alleging Sierra is liable for the transmission of COVID-19 to a 

household member of Sierra's employee in December 2020. The following is a summary of the 

allegations Plaintiff makes in her Complaint. 

Plaintiff is the daughter of an employee of Sierra. (Compl. ¶ 16.) Sierra operates addiction 

rehabilitation facilities and offers residential treatment for persons suffering from addition and 

post-traumatic stress disorder (PTSD). (Compl. ¶ 2.) Plaintiff's mother was employed as a 

therapist at Sierra's Concord facility beginning in October 2020. (Compl. ¶¶ 2, 17.)  

Plaintiff lived with her mother in the same household. (Compl. ¶ 21.) Plaintiff alleges her mother 

was exposed to COVID-19 at Sierra because of Sierra's negligence in maintaining and 

operating the Concord facility by, among other things, failing to follow COVID-19 safety 

protocols, including regulations or mandates by OSHA, Cal OSHA and the California Regional 

Stay at Home Order issued December 3, 2020 which became effective on December 6, 2021 

("State Order"), and CDC guidelines. (Compl. ¶ 20 and Exh. 1 [State Order].)  

The State Order became applicable to specific regions when the California Department of Public 

Health determined that the ICU adult bed capacity is less than 15% in that region. (Compl. Exh. 

1 [State Order ¶¶ 1, 2].) The Complaint alleges Contra Costa County where Sierra's Concord 

facility is located implemented the State Order on December 6, 2021. (Compl. Exh. 2 [County 

Notice].) 

Plaintiff alleges Sierra was negligent in not following CDC guidelines, applicable regulations and 

the State Order at its Concord facility, not "properly" screening employees entering the facility 

for COVID-19, not cleaning or sanitizing, not protecting employees from potentially infected 
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persons, not implementing a social distancing policy, failing to provide personal protective 

equipment, and failing to warn Plaintiff's mother of the dangers presented by visitors to the 

facility, among other acts and omissions. (Compl. ¶ 20.) She does not allege that Sierra was a 

non-essential business or was obligated to close, but alleges Sierra allowed non-workers to 

enter and exit the facility, including residents there for treatment, and friends and family of the 

residents. (Compl. ¶ 19.) Plaintiff alleges that her mother was "most likely" exposed to COVID-

19 at Sierra's facility as that was the place where her mother "frequently" came in contact with 

persons outside her household. (Compl. ¶ 18.) 

Plaintiff alleges that the COVID-19 virus can be spread through inanimate objects ("fomites") 

when a person interacts with the surface or an inanimate object. (Compl. ¶ 8.) Plaintiff does not 

allege that there was an outbreak of COVID-19 at the facility or that Sierra knew of any 

confirmed case of COVID-19 at the facility by a patient, staff, or visitor that allegedly exposed 

Plaintiff’s mother to the disease and that the employer failed to warn the mother of her 

exposure.  

She alleges simply that her mother became infected with COVID-19 "mostly likely" by exposure 

at Sierra, and then her mother's "body, clothing, or personal effects became a vehicle for the 

virus," and she carried the virus home. (Compl. ¶¶ 18, 21.) Plaintiff "repeatedly came into 

contact with potential vehicles for the virus, including fomites such as [her mother's] clothing and 

[her mother's] personal effects that she took with her to work," and through her mother, Plaintiff 

became infected with a severe case of COVID-19 in "mid-December 2020." (Compl. ¶¶ 17, 21-

24.) Though Plaintiff alleges in one sentence that Sierra's "actions caused [her mother] to 

become infected with COVID-19 (Compl. ¶ 21), she also alleges it is irrelevant whether or not 

[her mother] was infected with COVID-19; . . . she could have been asymptomatic . . . or the 

virus could have been transmitted via his [sic] clothing or personal belongings." (Compl. ¶ 29.) 

Plaintiff alleges she "avoided leaving home for non-essential purposes," though not that she 

never left her home for essential or non-essential purposes. (Compl. ¶ 16.) She and her mother 

"largely," not exclusively, relied on online shopping, which necessarily entails delivery of goods 

and materials to her home. (Compl. ¶ 16.) Plaintiff's daughter, who lives in a different household, 

picked up goods Plaintiff needed and delivered them to her, and Plaintiff left her home for doctor 

visits. (Compl. ¶¶ 16, 17.) She alleges the only place her mother "frequently" was in contact with 

persons outside her household was at Sierra's facility. (Compl. ¶ 18.)  

The Complaint includes causes of action against Sierra for negligence (1st C/A), negligence per 

se (2nd C/A), and negligence-premises liability (3rd C/A).  

Standards Governing Ruling on Demurrer 

"A demurrer tests the legal sufficiency of the factual allegations in a complaint." (Ivanoff v. Bank 

of America, N.A. (2017) 9 Cal.App.5th 719, 725.) In ruling on the demurrer, the Court must 

accept as true all well-pleaded factual allegations of the complaint, but not " 'contentions, 

deductions or conclusions of fact or law.' " (Blank v. Kirwan (1985) 39 Cal. 3d 311, 318.) (See 

also City of Dinuba v. County of Tulare (2007) 41 Cal. 4th 859, 865; Carloss v. County of 

Alameda (2015) 242 Cal. App. 4th 116, 123.) In determining whether the FAC states a claim for 
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relief, the Court gives "the complaint a reasonable interpretation, reading it as a whole and its 

parts in their context. [Citation omitted.]" (Evans v. City of Berkeley (2006) 38 Cal. 4th 1, 6.) The 

Court also considers matters of which the Court can properly take judicial notice. (Carloss v. 

County of Alameda, supra, 242 Cal.App.4th at 123.) 

Analysis 

Sierra has generally demurred to each cause of action of the Complaint on the ground that 

Plaintiff has failed to state causes of action for negligence, negligence per se (which Sierra 

correctly asserts is not a separate cause of action, discussed further below), and negligence 

based on premises liability under Code of Civil Procedure § 430.10(e). Sierra contends that the 

Complaint fails to allege facts sufficient to support the existence of a duty, causation, and 

proximate cause in order to state a negligence claim. 

At the core of the Complaint is whether Sierra owed a duty of care to mitigate against COVID-19 

in the midst of a global pandemic not to its employee, but to a third party non-employee who 

never entered Sierra's facility, because Sierra's employee may have come in contact with 

COVID-19 virus particles at Sierra's facility, carried them home on her person or belongings, 

and the virus particles on the employee or her belongings may then have been transmitted to 

Plaintiff, causing Plaintiff to become infected with COVID-19. For the reasons explained below, 

the Court holds Plaintiff's Complaint does not state a cause of action against Sierra under any of 

the theories alleged. 

 Plaintiff's COVID-19 Allegations 

As Plaintiff alleges, COVID-19 is a novel coronavirus, a contagious respiratory illness that first 

began circulating in 2020, and caused shelter-in-place orders to be issued in the Bay Area 

beginning in March 2020. (Compl. ¶¶ 5, 6, 10, 11.) As a novel virus, information regarding the 

transmission and prevention of the disease has necessarily evolved over time as scientists and 

health professionals conduct studies and learn more about the disease. Plaintiff alleges that 

Sierra's facility provided residential treatment for addiction and PTSD. (Compl. ¶ 2.)  

 Negligence (1st C/A) 

"A plaintiff in any negligence suit must demonstrate 'a legal duty to use due care, a breach of 

such legal duty, and [that] the breach [is] the proximate or legal cause of the resulting injury.' 

[Citations and internal quotations omitted.]" (Kesner v. Superior Court (2016) 1 Cal.5th 1132, 

1142 ("Kesner") [quoting Beacon Residential Community Assn. v. Skidmore, Owings & Merrill 

LLP (2014) 59 Cal.4th 568, 573].) Whether a legal duty exists in this circumstance between 

Sierra and Plaintiff is a question of law to be determined by the court. (Vasilenko v. Grace 

Family Church (2017) 3 Cal.5th 1077, 1083 ("Vasilenko"); Cabral v. Ralphs Grocery Co. (2011) 

51 Cal.4th 764, 770 ("Cabral").)  

A. Duty in General and Exceptions to Duty   

The general rule under Civil Code § 1714 is that everyone owes a duty to act with "reasonable 

care for the safety of others." (Cabral, supra, 51 Cal.4th at 768.) " 'Whether a given case falls 

within an exception to this general rule, or whether a duty of care exists in a given circumstance, 
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‘is a question of law to be determined on a case-by-case basis.' [Citation, internal quotation 

marks omitted.]” (Huang v. The Bicycle Casino, Inc. (2016) 4 Cal.App.5th 329, 341 [quoting 

Parsons v. Crown Disposal Co. (1997) 15 Cal.4th 456, 472.)  

Courts recognize that limits must be imposed on the general duty of care to avoid what would 

otherwise be infinite liability for negligent acts. (Vasilenko, supra, 3 Cal.5th at 1083.) "The 

conclusion that a duty exists in a particular case 'is not sacrosanct in itself, but only an 

expression of the sum total of those considerations of policy which lead the law to say that the 

particular plaintiff is entitled to protection.' [Citations, internal quotation marks omitted.] We 

invoke the concept of duty to limit ' "the otherwise potentially infinite liability which would follow 

from every negligent act,' yet we do so only where public policy clearly supports (or a statutory 

provision establishes) an exception to the general rule of Civil Code section 1714. [Citation, 

internal quotation marks omitted.]." (T.H. v. Novartis Pharmaceuticals Corp. (2017) 4 Cal.5th 

145, 164 [quoting Dillon v. Legg (1968) 68 Cal.2d 728, 734, and Kesner, supra, 1 Cal.5th at 

1143].) 

Ultimately, the determination whether a duty exists and its scope reflects " 'an expression of 

policy considerations leading to the legal conclusion that a plaintiff is entitled to a defendant's 

protection.' [Citation omitted.]" (Id. [quoting Ludwig v. City of San Diego (1998) 65 Cal.App.4th 

1105, 1110].) A determination that no duty exists to a plaintiff for negligence and thereby that a 

category of negligent conduct should be exempt from the general duty rule of Civil Code § 1714 

is warranted "when such an exemption is ' "clearly supported" ' by public policy." (Cabral, supra, 

51 Cal.4th at 771.)  

B. Public Policy and the Rowland Factors  

The California Supreme Court in Rowland v. Christian (1968) 69 Cal.2d 108 ("Rowland") 

identified seven factors (the "Rowland" factors) which courts should balance in determining 

whether public policy warrants limiting the general duty of care in certain cases. (Id. at 113.) The 

seven Rowland factors are generally grouped into two categories: "Three factors—

foreseeability, certainty, and the connection between the plaintiff and the defendant—address 

the foreseeability of the relevant injury, while the other four—moral blame, preventing future 

harm, burden, and availability of insurance—take into account public policy concerns that might 

support excluding certain kinds of plaintiffs or injuries from relief." (Kesner, supra, 1 Cal.5th at 

1145.) The California Supreme Court has repeatedly adopted and affirmed those factors in 

negligence and premises liability cases based on negligence. (Kesner, supra, 1 Cal.5th at 1145 

[negligence and premises liability]; Cabral, supra, 51 Cal.4th at 781 [negligence].)  

C. The Kesner Decision 

Plaintiff relies on Kesner v. Superior Court (2016) 1 Cal.5th 1132 ("Kesner") to support of her 

negligence theory regarding her exposure to the novel coronavirus COVID-19 allegedly through 

her mother's alleged exposure to the virus at work. Kesner involved two employees who worked 

for different companies that used asbestos, which the Court characterized as a "toxin." (Id. at 

1140.) One employee worked one at a manufacturing plant that used asbestos in making brake 

shoes, and one worked at a railroad company (BNSF) where the employee was exposed to 

asbestos from pipe insulation and other products used by the company in the course of its 
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business. (Id. at 1141.) The plaintiffs were members of the employees' respective households 

who were exposed to asbestos through fibers and dust the employees brought home from the 

businesses on their clothing. The plaintiffs alleged the companies using the asbestos products 

created a risk of harm to the employees' families by not exercising "reasonable care in the use 

of asbestos-containing materials." (Id. at 1141.)  

The issue decided in Kesner as framed by the California Supreme Court was "whether 

employers or landowners owe a duty of care to prevent secondary exposure to asbestos" and 

specifically whether employers using "asbestos in the workplace have a duty of care to protect 

employees' household members from exposure to asbestos through off-site contact with 

employees who carry asbestos fibers on their work clothing, tools, vehicles, or persons?" (Id. at 

1140.) Applying the Rowland factors, the Court concluded that plaintiffs could state claims for 

negligence and for premises liability on a negligence theory against the companies based on the 

asbestos that was carried home by the employees from the workplace.  

The Court held that "the duty of employers and premises owners to exercise ordinary care in 

their use of asbestos includes preventing exposure to asbestos carried by the bodies and 

clothing of on-site workers." (Id.) "Where it is reasonably foreseeable that workers, their clothing, 

or personal effects will act as vectors carrying asbestos from the premises to household 

members, employers have a duty to take reasonable care to prevent this means of 

transmission." (Id.)  

The Court explicitly limited the employers' duty only to members of the employees' immediate 

household. (Id. at 1157.) The Court specifically stated that "Because the duty is premised on the 

foreseeability of both the regularity and intensity of contact that occurs in a worker's home, it 

does not extend beyond this circumscribed category of potential plaintiffs." (Id. at 1140.)  

Kesner involved employee and secondary exposure to a toxic product that caused disease, a 

product the defendant companies were using to advance their businesses from which the 

companies' profited financially and as part of their regular business operations. The employee's 

work for the companies necessarily required the employees to face risks from use of and 

exposure to the product to perform their job functions, as well as known risks of take-home 

exposure from the nature of the substance itself. The Court finding a duty in Kesner was based 

on many specific facts related to asbestos and its known dangers both to employees in contact 

with the substance and to persons who then came in contact with the employees, their clothing 

and personal effects which were established vectors for asbestos contamination. (Kesner, 

supra, 1 Cal.5th at 1146-1148.)  

D. Application of the Rowland Factors in This Case  

The determination of the question of duty differs from a determination of the breach, injury, and 

causation elements of negligence. The latter elements are dependent on the specific facts and 

evidence adduced in the case, whereas "[a]nalysis of duty occurs at a higher level of generality." 

(Vasilenko, supra, 3 Cal.5th at 1084.) (See also Cabral, supra, 51 Cal.4th at 774.) The Rowland 

factors which the Court considers to determine whether a legal duty exists "are evaluated at a 

relatively broad level of factual generality. Thus, as to foreseeability, we have explained that the 
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court's task in determining duty 'is not to decide whether a particular plaintiff's injury was 

reasonably foreseeable in light of a particular defendant's conduct, but rather to evaluate more 

generally whether the category of negligent conduct at issue is sufficiently likely to result in the 

kind of harm experienced that liability may be appropriately imposed.' [Citations omitted.]" (Id. at 

772 [quoting Ballard v. Uribe (1986) 41 Cal.3d 564].) In applying the foreseeability and other 

Rowland factors, the Court asks "not whether they support an exception to the general duty of 

reasonable care on the facts of the particular case [] but whether carving out an entire category 

of cases from the general duty rule is justified by clear considerations of policy." (Id.) 

1. Category One - Foreseeability, Certainty and Connection Between Plaintiff 

and Defendant 

The certainty factor does not address the certainty of the cause of the injury, only the fact of 

injury. (See Kesner, supra, 1 Cal.5th at 1148.) Plaintiff's Complaint sufficiently alleges the 

certainty that she was injured; she contracted COVID-19 and was hospitalized. (Compl. ¶ 24.)  

The factors of foreseeability and the closeness of the connection between Plaintiff and 

Defendant's alleged negligent conduct are closely related. (Kesner, supra, 1 Cal.5th at 1148.) 

The foreseeability that a person in plaintiff's position could be injured by the defendant's 

negligence is the most important factor in the first category of factors under Rowland. (Id. at 

1145; Hernandez v. Jensen (2021) 61 Cal.App.5th 1056, 1061.)  

The foreseeability factor requires the Court to determine how foreseeable it is that the "general 

character of the event or harm" would occur; it is "not measured by what is more probable than 

not, but 'includes whatever is likely enough in the setting of modern life that a reasonably 

thoughtful [person] would take account of it in guiding  practical conduct.' . . . . [Citation 

omitted.]" (Kesner, supra, 1 Cal.5th at 1145 [quoting Bigbee v. Pacific Tel. & Tel. Co. (1983) 34 

Cal.3d 49, 57-58].) (See also Hernandez v. Jensen, supra, 61 Cal.App.5th at 1065.) To be 

considered foreseeable, the Court evaluates "whether the category of negligent conduct at issue 

is sufficiently likely to result in the kind of harm experienced that liability may appropriately 

be imposed ….' " (Kesner, supra, 1 Cal.5th at p. 1145.)  

In this case, the negligent conduct alleged is Sierra's failure to follow health orders and guidance 

regarding allowing visitation of residents by family and friends, sanitizing, masking, social 

distancing, testing, and other negligence alleged by Plaintiff. (Compl. ¶¶ 19, 20.) The question 

then is whether that conduct was sufficiently likely to result in a third party member of an 

employee's household becoming infected with COVID-19, such that the connection between 

Sierra's alleged negligent conduct and Plaintiff's COVID-19 infection are sufficiently close to 

deem the risk to be foreseeable. 

The question is a close one. The novel coronavirus is unlike the asbestos fibers and dust in 

Kesner, which was known to cause illness to those exposed both directly and through take-

home exposure based on many years of research and prior published studies, making it 

sufficiently likely the members of the employee's immediate household would contract disease 

from those exposures and therefore foreseeable. (Kesner, supra, 1 Cal.5th at 1146-1148.) The 

Court in Kesner found the foreseeability and related factor of the closeness of the connection 
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between the defendant's conduct and the plaintiff's injury favored a duty in that case because 

"[i]ncreased risk of mesothelioma is a characteristic harm that makes the use of asbestos-

containing materials unreasonably dangerous in the absence of protective measures." 

(Id. at 1149 [emphasis added].)  

The novel coronavirus was not subject to the same degree of known, foreseeable risks of 

transmission and harm as the cancer caused by asbestos fiber exposure in Kesner. As of 

December 2020 when Plaintiff alleges she contracted COVID-19 from her mother, as reflected 

in the State Order, the County Notice, and emergency regulations issued by Cal/OSHA on 

November 30, 2020 (see Title 8 Cal. Code Regs. § 3205), only a short time prior to Plaintiff's 

alleged infection, it was clear there was some possibility of contracting COVID-19 from being in 

contact with persons outside the person's household in an indoor setting without masks and 

social distancing, whether in a workplace or other settings, including a doctor's office or grocery 

store. The State Order and local Contra Costa County Notice were clearly issued to try to 

prevent the spread of the virus.  

On the other hand, COVID-19 presents the unique circumstance of a global pandemic with a 

previously unknown respiratory virus that was only subject to investigation and study for roughly 

nine months by the time Plaintiff became ill with the virus. The novel virus was subject to 

substantial uncertainties as to how readily transmissible the virus is, the methods of 

transmission of the virus, and the effectiveness of different means in preventing its spread, 

including steps such as frequent handwashing.  

The uncertainties surrounding the virus are reflected in (a) the State's and other government 

agencies' updated and revised emergency orders, including the Court's own series of 

emergency rules; and (b) the changing informational materials and guidance from the Centers 

for Disease Control and Prevention ("CDC") issued and updated between from March 2020 

through December 2020 and beyond. (See https://www.courts.ca.gov/documents/appendix-i.pdf 

(Judicial Council Emergency Rules effective December 7, 2021; 

https://www.cdc.gov/coronavirus/2019-ncov/index.html and underlying materials and 

information.) Information, orders, and guidance have been repeatedly updated as more scientific 

studies have been performed, as the government's and health officials' understanding of the 

virus and its transmission changed, and as the number of persons infected with the virus within 

specific communities ebbed and surged during the months between March 2020 and December 

2020 and thereafter. While the Court cannot take judicial notice of the truth of the information 

contained in these materials, the Court can take judicial notice of the existence of revisions, 

updates, and new information issued to the public by government and health officials over the 

course of the pandemic. (C.R. v. Tenet Healthcare Corp. (2009) 169 Cal.App.4th 1094, 1103-

1104 [records of administrative agency]; StorMedia, Inc. v. Superior Court (1999) 20 Cal.4th 

449, 457, fn. 9 [existence of documents subject to judicial notice but not truthfulness of content.) 

In the midst of a global pandemic and in the face of guidance from the CDC, the State Order, 

and the County Notice, a "reasonably thoughtful person," or in this case a reasonably thoughtful 

owner and operator of a residential mental health and addiction treatment facility, would comply 

with the State Order and health and safety requirements applicable to that business in order to 
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protect its employees and those entering the facility from transmission of COVID-19, to the 

extent possible. Sierra might be charged with knowledge or notice of that its negligent conduct 

posed some possibility that its employees would be exposed to this novel virus, though it is not 

clear to what greater extent than the exposure employees faced even if the regulations, the 

State Order and CDC guidelines were followed.  

It is not clear to the Court that notice that the employees might face some possible exposure to 

the virus at work at the Sierra facility would extend to anyone else they might come in contact 

with, even their family members. It is not clear that these possibilities meet the standard to deem 

the risk of Plaintiff contracting the disease from her mother foreseeable and Plaintiff's infection 

closely connected enough to the negligent conduct of Sierra under Kesner and Rowland. To the 

contrary, the Court finds the foreseeable risk of some exposure to third parties an employee 

might come in contract with, even household members, far more remote and uncertain than the 

known risks to the employee and the household through take-home exposure that had been 

confirmed over years of studies and regulation of asbestos that supported the finding of 

foreseeability in Kesner.  

2. Category Two - Public Policy Considerations  

Even if the Court were to find there was a foreseeable risk of contracting COVID-19 by Plaintiff 

as a third party allegedly exposed to the virus through an employee who in turn came in contact 

with the virus through Sierra's negligent conduct, the four public policy considerations under 

Rowland, specifically, moral blame, preventing future harm, burden, and availability of 

insurance, do not warrant imposing liability on Sierra for the alleged transmission of this 

communicable disease by its employee to a third party. The Court evaluates those factors not 

based on the specific details of this Plaintiff and this employer, but the broader issue of whether 

public policy considerations support holding an employer liable to a household member who 

contracts a novel, communicable respiratory virus allegedly in the workplace because of alleged 

negligent practices by the employer in not taking proper steps to prevent transmission of the 

virus. 

Sierra was operating a residential addiction treatment facility during a global pandemic; risks of 

exposure to COVID-19 did not directly arise from an unreasonably dangerous product used at 

Sierra's facility, like the asbestos in Kesner. Plaintiff at most can allege that the COVID-19 virus 

may have existed in some unknown quantity at the facility through the ingress and egress of 

employees, visitors, patients, and others which resulted in some unknown and unquantified risk 

to employees that they would contract the disease, in light of the existence of the disease in the 

greater Bay Area community, as reflected in the State Order, the County Notice, the CDC 

guidance, and the Cal/OSHA emergency regulations only enacted with two weeks or less of 

when Plaintiff alleges she contracted the disease. Indeed, the rationale stated on the face of the 

State Order and County Notice for the regional stay-at-home order was that there was a surge 

of cases and a widespread outbreak of this novel, communicable disease in the six Bay Area 

Counties. The public policy considerations regarding imposing liability on an employer for third 

party exposure and infection by the virus must be placed in this context. 
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a. Moral Blame 

As to moral blame, the virus was a new, communicable disease prevalent in the community as 

part of a global pandemic, not a product introduced into the workplace and used by the 

employer for profit while knowingly exposing workers and their household through take-home 

exposure to a product with known carcinogenic properties. The Court explained in Kesner, "We 

have previously assigned moral blame, and we have relied in part on that blame in finding a 

duty, in instances where the plaintiffs are particularly powerless or unsophisticated compared to 

the defendants or where the defendants exercised greater control over the risks at issue." 

(Kesner, supra, 1 Cal.5th at p. 1151.) Further, distinguishing this case from Kesner is the fact 

that "commercial users of asbestos benefited financially from their use of asbestos and had 

greater information and control over the hazard than employees' households." (Id.) 

While the Court may attach some moral blame to an employer for not following public health 

orders in a pandemic, the novel virus is readily distinguishable from the asbestos in Kesner. An 

employer like Sierra does not have the same type or degree of moral responsibility for the 

presence of a novel, communicable virus in its facility when a global pandemic is raging as the 

employers in Kesner, who brought the toxic substance into their business, profited from its use, 

and from years of studies, knew of a confirmable risk of exposure to a dangerous substance for 

employees and their immediate household. In this case, members of the public, including 

Plaintiff and Sierra's employees, generally had similar information through CDC and state and 

local public health websites regarding the virus, means of transmission and methods of 

mitigating the likelihood of contracting or spreading the disease as the employers. A relative of 

an employee facing a pandemic is not "particularly powerless" compared to the employer, which 

in this circumstance may also be considered relatively powerless to prevent the potential spread 

of the novel respiratory virus by persons treated at the facility, employees, and others.   

An employer such as Sierra operating an essential health care business in the pandemic do not 

have the same degree of control over the presence or transmission of the COVID-19 virus or 

removal of the virus from their premises to the employee's home that the employers in Kesner 

had over the asbestos product, fibers and dust, which were known to be dangerous and cancer-

causing to the employees and their household if not properly handled based on years of studies. 

(Kesner, supra, 1 Cal.5th at 1146-1148.) An employer in this circumstance cannot be said to 

bear the degree of moral culpability in mishandling of the virus particles as the employers in 

Kesner in their mishandling of asbestos.  

b. Burden, Prevention of Future Harm, and Availability of Insurance 

The factors concerning the burden on employers, the goal of preventing future harm, and the 

availability of insurance also favor imposing limits on a claim by a third party, non-employee 

against an employer based on an employee allegedly contracting COVID-19 in the workplace 

and bringing the disease home. First, it is unclear to the Court that insurance was or is available 

to a business for this type of claim; i.e., an employer's alleged negligent conduct that may have 

allowed an employee to contract the novel virus and give it to a third party. As the Court 

explained in Kesner, the insurance factor looks at the insurance available at the time of 
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exposure. (Id.) Plaintiff in her opposition does not argue that insurance was available to 

employers to cover the type of third party claim asserted by Plaintiff. 

The burden on employers also looks to potential costs to the employer in the case, not only of 

following the health requirements and guidelines, but based on the potential risk of exposure to 

claims arising out of the alleged transmission of the virus from a workplace to third parties, 

including issues such as the uncertain scope of potential liability and number and identity of 

claimants. (Kesner, supra, 1 Cal.5th at 1152-1154.) Here, even limiting the claims to members 

of employees' households could open a flood of claims by untold numbers of third parties who 

were never present at the employer's business premises but who may allege that a householder 

"most likely" acquired COVID-19 from the workplace.  

Ultimately, the Court concludes overriding public policy considerations warrant the courts not 

entertaining the negligence claim asserted here by a third party seeking to hold an employer 

liable because she contracted a novel, respiratory virus allegedly through an employee's 

exposure to the virus as a result of negligent conduct by the employer in not taking sufficient 

steps to prevent the exposure. The Court concludes Plaintiff's Complaint fails to state a cause of 

action for negligence against Sierra and sustains the demurrer to the first cause of action.  

E. Proximate Cause 

Defendant also argues that Plaintiff has not alleged facts sufficient to show that her illness was 

proximately caused by any acts or omissions of Sierra. The Court does not reach the proximate 

cause question. There are facts alleged that raise significant doubts regarding whether Sierra's 

acts or omissions were the proximate cause of her infection, given (a) the timing of her illness, 

the short time between the Cal/OSHA emergency regulations issued November 30, 2020, the 

December 6, 2020 effective date of the State Order and County Notice, and Plaintiff's infection 

in mid-December, (b) the question of the transmissibility of the disease by fomites, and (c) 

Plaintiff's exposure to other potential sources of exposure to the disease from other materials 

she came into contact with, from her daughter who delivered essentials to her, and her visits to 

her doctors. The Court, however, cannot conclude as a matter of law based on the facts alleged 

that the "only reasonable conclusion is an absence of causation" based on the four corners of 

the Complaint. (State Dept. of State Hospitals v. Superior Court (2015) 61 Cal.4th 339, 353.)  

Negligence Per Se (2nd C/A) 

Negligence per se is not a separate cause of action. (Millard v. Biosources, Inc. (2007) 156 

Cal.App.4th 1338, 1353.) The negligence per se doctrine is a rule of evidence codified in 

Evidence Code § 669(a) by which there is a presumption of a "failure to exercise due care" by 

violation of a statute or regulation, where the violation proximately caused the plaintiff's injury 

and the injury was the type of injury the statute or regulation was designed to prevent. (Evid. 

Code § 699(a)(1)-(3).)  

The second cause of action is merely another negligence cause of action based on essentially 

the same allegations as the first cause of action for negligence, which alleges Defendant was 

negligent based on its failure to follow applicable regulations and the State Order. (Compl. ¶¶ 

20, 26.) The Court sustains the demurrer to the second cause of action on the same grounds 
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as the first, as well as on the grounds that negligence per se is not a separate cause of action 

and the second cause of action is merely duplicative of the first cause of action for negligence. 

 Negligence - Premises Liability (3rd C/A) 

A landowner has a general duty to maintain its property in a reasonably safe condition. [CITE] A 

landowner can be held liable even to persons who do not enter the premises; the landowner can 

be liable if the landowner has maintained its property in a manner that exposes persons to an 

unreasonable risk of injury offsite. (Kesner, supra, 1 Cal.5th at 1159.) The Court in Kesner made 

a critical distinction in that case in concluding that the plaintiff in that case could state a 

premises liability claim against the defendant based on the asbestos particles at the company's 

premises. The case involved two different sets of plaintiffs, Kesner and the Havers. In 

addressing the Havers' premises liability claim, the Court in Kesner explained: 

[Defendant] BNSF says this court has "never expanded premises 

liability to permit lawsuits by plaintiffs whose only connection to the 

property at issue is an encounter with someone who visited the 

site." 

Although this last statement is superficially correct, it misconstrues 

the Havers' theory of negligence. It is not Lynne's contact with 

Mike that allegedly caused her mesothelioma, but rather Lynne's 

contact with asbestos fibers that BNSF used on its property. Mike 

and his clothing acted as a vector to carry the fibers into Mike and 

Lynne's home, where she was exposed. The Havers' claim of 

negligence focuses on an allegedly hazardous condition created 

and maintained on BNSF's property and BNSF's alleged failure to 

contain that hazard as a reasonable property owner would have 

done in the mid-1970s. This claim is readily attributable "to [a] 

specific condition, natural or artificial," on BNSF's property. 

[Citation omitted.] 

. . . 

The facts as pleaded, which we must accept as true at this stage 

[citation omitted], are that BNSF's predecessor was not a passive 

consumer of asbestos but instead had "'"supervisory control"'" 

[citation omitted] over the sources of asbestos to which Lynne was 

exposed. Mike, who carried the asbestos home, was an employee 

of that predecessor. Under these circumstances, in which BNSF's 

predecessors are alleged to have engaged in active supervisory 

control and management of asbestos sources, the Havers' 

premises liability claim is subject to the same requirements and 

same duty analysis that apply to a claim of general negligence. 

(Kesner, supra, 1 Cal.5th at 1159, 1161 [emphasis added].) 
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The facts which led the Court in Kesner to find the Havers could state a premises liability claim 

grounded in negligence in favor of a household member who had not entered the premises are 

not present here, despite Plaintiff's attempt to "shoehorn" her claim into Kesner. Kesner involved 

a toxic product used in the course of BNSF's business to which the company's predecessor 

exposed their employees in the course of performing their job duties, over which that company 

exercised "supervisory control" and was not merely "a passive consumer of asbestos." (Id. at 

1161.) The company had notice of the risks of take-home exposure from the product if the 

product left the premises on clothing and other materials carried away by the employee and was 

not properly managed. (Id. at 1146-1148.) The disease caused by exposure to asbestos was not 

transmissible in the community: the toxic, asbestos product to which they were necessarily 

exposed as part of their job functions for the companies was carried in physical form by the 

employees from the workplace to their household.  

The premises liability claim fails for these reasons, and for the reasons set forth above regarding 

the negligence claim. (Kesner, supra, 1 Cal.5th at 1158 [stating that element of negligence and 

premises liability claim are the same: "legal duty of care, breach of that duty, and proximate 

cause resulting in injury"].) COVID-19 is a respiratory virus, not a product used in conducting 

Sierra's business. The Complaint does not allege that the virus, unlike the asbestos product 

used by BNSF, was something which Sierra exercised "supervisory control" over, or which 

Sierra could prevent from entering or escaping from its facility in the way that the employer 

could manage the asbestos fibers and dust in Kesner. The facts alleged are insufficient to state 

a premises liability cause of action against Sierra. The general demurrer to the third cause of 

action for premises liability is also sustained. 

Denial of Leave to Amend 

When a demurrer is sustained, the trial court determines whether leave to amend should be 

granted based on "whether the plaintiff has shown 'in what manner he [or she] can amend [the] 

complaint and how that amendment will change the legal effect of [the] pleading.' [Citation 

omitted.]" (Ivanoff v. Bank of America, N.A. (2017) 9 Cal.App.5th 719, 726 [quoting Goodman v. 

Kennedy (1976) 18 Cal.3d 335, 349].) If the demurrer is sustained, plaintiff "has the burden of 

proving the possibility of cure by amendment." (Czajkowski v. Haskell & White, LLP (2012) 208 

Cal.App.4th 166, 173 [quoting Grinzi v. San Diego Hospice Corp. (2004) 120 Cal.App.4th 72, 

78-79 (internal quotations omitted)].) Where amendment would be futile, leave to amend should 

not be granted. (Ivanoff v. Bank of America, N.A. , supra, 9 Cal.App.5th at 726 [citing Vaillette v. 

Fireman's Fund Ins. Co. (1993) 18 Cal.App.4th 680, 685 and Caliber Bodyworks, Inc. v. 

Superior Court (2005) 134 Cal.App.4th 365, 373–374].) 

Though Plaintiff in her opposition has requested leave to amend if the demurrer is sustained, 
she has not stated what additional allegations she could make to establish a basis for her claims 
against Sierra. The Court therefore sustains the demurrer, without leave to amend. 
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11.  TIME:  9:00   CASE#: MSC21-00988 
CASE NAME: ALMANZA VS WALNUT CREEK FORD, 
HEARING ON MOTION TO/FOR COMPEL ARBITRATION & STAY ACTION FILED 
BY FORD MOTOR COMPANY, 
* TENTATIVE RULING: * 
 
  

Defendants Walnut Creek Ford, Inc. and Ford Motor Company’s motion to compel 

arbitration is granted. This case is ordered stayed pending the outcome of the arbitration. The 

case management conference set for August 9, 2021 is continued to February 8, 2022.  

Plaintiff purchased a vehicle in 2017, which is alleged to have various defects, including 

“interior, exterior, electrical, suspension, structural, engine and transmission defects”. (Comp. 9, 

10.) Plaintiff is suing Ford Motor Company for various warranty claims under the Song-Beverly 

Act and is suing Walnut Creek Ford for negligence in repairing the vehicle. Both Defendants are 

moving to compel arbitration based upon an arbitration clause contained the vehicle purchasing 

contract between Plaintiff and the Seller.  

Defendants included the contract between Plaintiff and the Seller (The Ford Store San 

Leandro) in their moving papers. Plaintiff does not dispute that this contract exists or that he 

signed it. In relevant part, the arbitration clause says: 

“Any claim or dispute, whether in contract, tort, statute or otherwise (including the 

interpretation and scope of this Arbitration Provision, and the arbitrability of the claim or dispute), 

between you and us or our employees, agents, successors or assigns, which arises out of or 

relates to your credit application, purchase or condition of this vehicle, this contract or any 

resulting transaction or relationship (including any such relationship with third parties who do not 

sign this contract) shall, at your or our election, be resolved by neutral, binding arbitration and 

not by court action.” The contract makes clear that “you” means the buyer and “our” means the 

seller. The arbitration clause states that the Federal Arbitration Act applies to it. (Clayton decl. 

ex. A.)  

The issue here is whether the Defendants, nonparties to the arbitration contract, can use 

the arbitration clause to force Plaintiff to arbitrate his claims against them.  

Arbitrability Determination 

Plaintiff argues that whether a non-signatory may compel arbitration is a question for the 

Court, not a private arbitrator. “[W]hether a nonsignatory to an arbitration agreement can be 

compelled to arbitrate is a matter solely within the authority of the trial court, not the arbitrator.” 

(Benaroya v. Willis (2018) 23 Cal.App.5th 462, 467.) An arbitration “agreement cannot bind 

nonsignatories, absent a judicial determination that the nonsignatory falls within the limited class 

of third parties who can be compelled to arbitrate. [Citation.]” (Id. at 468; see also, Smith v. 

Microskills San Diego L.P. (2007) 153 Cal.App.4th 892, 900 [Whether a nonsignatory has 
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standing to arbitrate as a party to the contractual arbitration agreement is a question of law for 

the trial court].)  

Here, nonsignatories to the arbitration agreement is trying to enforce the arbitration 

clause. The Court, not an arbitrator, should determine whether the nonsignatories may use the 

arbitration clause to compel Plaintiff to arbitrate his claims.  

Nonsignatory Compelling Arbitration  

Normally, a nonsignatory to a contract cannot use the contract to compel arbitration. 

There are several exceptions to this rule.  

Defendants do no seek to enforce arbitration based on them being third parties 

beneficiaries of the contract. (Plaintiff discussed this issue in the opposition, but since 

Defendants are not making this argument there is no need to address it.) They argue that 

equitable estoppel applies here and allows them to force Plaintiff to arbitrate his claims against 

them.   

Under equitable estoppel, “ ‘a nonsignatory defendant may invoke an arbitration clause 

to compel a signatory plaintiff to arbitrate its claims when the causes of action against the 

nonsignatory are “intimately founded in and intertwined” with the underlying contract 

obligations.’ [Citations.] ‘This requirement comports with, and indeed derives from, the very 

purposes of the doctrine: to prevent a party from using the terms or obligations of an agreement 

as the basis for his claims against a nonsignatory, while at the same time refusing to arbitrate 

with the nonsignatory under another clause of that same agreement.’ [Citation.]” (Jones v. 

Jacobson (2011) 195 Cal.App.4th 1, 20; see also Kramer v. Toyota Motor Corp. (9th Cir. 2013) 

705 F.3d 1122, 1129.) 

In Kramer, the court considered whether claims against a car manufacturer were 

intimately founded in and intertwined with the contract to the purchase the vehicle. The court 

found they were not. (Kramer, supra, 705 F.3d at 1133.) Kramer rejected an argument that the 

implied warranty arose by operation of the purchase agreements and is therefore intertwined 

with that agreement. (Id. at 1131.) The court found that the warranty claim against the 

manufacturer “arises independently from the Purchase Agreements, rather than intimately 

relying on them.” (Id. at 1131.) The logic in Kramer presented a compelling reason to refuse to 

apply the equitable estoppel doctrine to allow a vehicle manufacturer to force a consumer to 

arbitrate claims against the manufacturer.  

Recently, however, the ability to follow Kramer was altered. In Felisilda v. FCA US LLC 

(2020) 53 Cal.App.5th 486, the court found that a vehicle manufacturer could compel the buyers 

to arbitrate their claims against it based on equitable estoppel. The arbitration clause at issue in 

Felisilda was identical to the clause here in all key aspects. Felisilda distinguished the ruling in 

Kramer, not by showing how the claims against the manufacturer were intertwined with the 

claims against the purchaser, but by focusing on the arbitration clause itself. Such an analysis 
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appears more appropriate for determining if the manufacturer was a third party beneficiary of the 

contract. Yet, Felisilda made it clear that Kramer was distinguishable based upon the arbitration 

clause language. It is also not clear how much the Felisilda opinion considered the fairness of 

requiring a buyer to arbitrate claims against the manufacturer of the product.  

This Court does not have the option of disagreeing with Felisilda and is bound to follow 

Felisilda unless it can be distinguished. (See Auto Equity Sales, Inc. v. Superior Court (1962) 57 

Cal.2d 450, 455.) If Plaintiff believes that Felisilda is wrongly decided he may take this issue to 

the Court of Appeal. 

The Court finds that Felisilda cannot be effectively distinguished from this case and 

therefore Plaintiff must arbitrate his claims against the Defendants.  

In Felisilda the plaintiffs brought a single cause of action for violation of the Song-Beverly 

Act. Here, Plaintiff brought three claims for violations of the Song-Beverly Act against Ford 

Motor Company. The claims against the manufacturer here cannot be properly distinguished 

from the claim brought in Felisilda.  

Plaintiff also brought one claim against the authorized repair dealership (Walnut Creek 

Ford) for negligence. The negligence claim does not allege whether Walnut Creek Ford was an 

authorized dealer, but elsewhere Plaintiff alleges the repairs occurred at authorized dealers. 

(Comp. ¶23.) Plaintiff also alleges that the causes of action in the complaint arise out of the 

warranty obligations of Ford Motor Company. (Comp. ¶5.) The claim against Walnut Creek Ford 

were not included in Felisilda. But, the claim against Walnut Creek Ford stems directly from the 

alleged warranty made by FCA and the failure to have the vehicle properly repaired. The claim 

against Walnut Creek Ford is as intertwined with the contract as the claim against FCA. Since 

this Court is bound by Felisilda to find that the claims against FCA are intertwined with the 

contract, it must also find that the claim against Walnut Creek Ford is intertwined with the 

contract. 

Plaintiff also argues that contract clause should be read as only requiring arbitration of 

claims between Plaintiff and the Seller. And that the Court should consider the fact the Ford 

warranty booklet does not include an arbitration clause. These arguments fail. The language in 

the arbitration clause here is the same language was considered in the Felisilda case. (Id. at 

490.) In addition, this language does not limit the ability of nonsignatories to request arbitration 

under the doctrine of equitable estoppel.  
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12.  TIME:  9:00   CASE#: MSN21-0748 
CASE NAME: QUINN ET AL. VS FENCE ET AL. 
HEARING ON PETITION TO/FOR RELEASE OF PROPERTY FROM INVALID LIEN 
FILED BY MICHAEL R. QUINN, MARY L. QUINN, MICHAEL R. QUINN AND 
* TENTATIVE RULING: * 
 
 Appear in person or on Zoom. 

  

13.  TIME:  9:00   CASE#: MSN21-0748 
CASE NAME: QUINN ET AL. VS FENCE ET AL. 
HEARING ON MOTION TO/FOR TRANSFER AND CONSOLIDATE CASES FILED BY 
MICHAEL R. QUINN, MARY L. QUINN, MICHAEL R. QUINN AND MARY L. 
* TENTATIVE RULING: * 
 
 Appear in person or on Zoom. 

  

14.  TIME: 11:00   CASE#: MSC21-01044 
CASE NAME: ALL ENVIRONMENTAL VS. BBG, INC 
SPECIAL SET HEARING ON: PHONE CONFERENCE SET BY REQ. OF COUNSEL 
* TENTATIVE RULING: * 
 
 Appear by phone. 

  

15.  TIME: 11:30   CASE#: MSC17-01814 
CASE NAME: BURKS VS PERDUE 
SPECIAL SET HEARING ON: PHONE CONFERENCE SET BY COURT 
* TENTATIVE RULING: * 
 
Appear by phone 
 

 


